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RECENT DECISIONS 231 

Bankruptcy — Filing of Schedules as a Waiver of Right to Refuse to 
Be Choss-Examineu upon Them — Limits to the Protection against 
Self-Incrimination. — In an involuntary proceeding in bankruptcy, the 
bankrupt filed his schedules, but refused to testify or to answer any 
questions, on the general ground that his answers might tend to in- 
criminate him. Held, he must submit to full cross-examination in re- 
gard to his property, and must indicate what he fears the inquiry may 
discover, and how the answers might lead to exposure. In re Tobias, 
Greenthal & Mendelson (Ex parte Morris), 215 Fed. 815. 

The bankrupt's scheduling of assets amounts to an assertion that he 
has the assets named therein, and such assets only. Johnson v. U. S. 
(C. C. A.), 163 Fed. 30, 20 Am. B. R. 724, 18 L. R. A. (N. S.) 1194. It 
is held in the principal case that by making this assertion, he waives 
his right to refuse to be fully cross-examined on it, provided no new 
facts are brought out. If this means that he cannot refuse to be cross 
examined at all, the holding is perfectly sound. Wigmore, Evidence, 
§ 2276. But if it means that the filing of the schedules is a complete 
waiver of the bankrupt's constitutional privilege, so that he can no 
longer refuse to answer any question not bringing out a new fact, it 
would seem erroneous. United States v. Goldstein, 132 Fed. 789, 12 Am. 
B. R. 755. A waiver is by definition a voluntary act. Astricht v. German- 
American Ins. Co., 131 Fed. 13. And the bankrupt is compellable by law 
to file his schedules. Matter of Fellerman, 149 Fed. 244, 17 Am. B. R. 785; 
B. A., § 7a (8). 

The constitutional right of the bankrupt to refuse to answer incrim- 
inating questions is fully established. Counselmon v. Hitchcock, 142 U. 
S. 547; 1 Va. L. Rev. 620. But it is equally well settled that the bank- 
rupt must show some reasonable basis for his claim that his answers 
might tend to incriminate him. Podolin v. Lesher, Warner Co. (C. C. 
A.), 210 Fed. 97, 31 Am. B. R. 796. And the court, not the bankrupt, 
is to judge the reasonableness of the claim. Re Hess, 136 Fed. 988, 14 
Am. B. R. 559. It is also settled that the bankrupt may not refuse to 
testify generally. Podolin v. Lesher, Warner Co., supra. 

Evidence— Admissibility of Unofficial Records. — The defendant in an 
action for personal injury sought to introduce in evidence a written 
hospital record, kept by a physician whose information was obtained 
in part from his associates and subordinates. It was not shown that 
the testimony of the eye-witnesses themselves could not be had. Held, 
the record is admissible. Ribas v. Revere Rubber Co. (R. I.), 91 Atl. 58. 

It is usually held that unofficial records contemporaneous with the 
event are admissible in evidence if they are kept by disinterested per- 
sons in the usual course of business or employment. Culver v. Marks, 
122 Ind. 554, 23 N. E. 1086, 17 Am. St. Rep. 377, 7 L. R. A. 489; Black- 
burn v. Craivfords, 3 Wall. 175. But it seems on both principle and au- 
thority, that the admission of the record alone when the eye-witnesses 
were available, is a violation of the "best evidence" rule. Harkness 
v. Swissdale, 238 Pa. 544, 86 Atl. 478; Cashin v. Railroad, 185 Mass. 543, 
70 N. E. 930. In most instances where unofficial records are admitted 



